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 1.  TIME:  9:00   CASE#: MSC17-01507 
CASE NAME: GALLO VS. CROWN CASTLE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CCATT LLC 
* TENTATIVE RULING: * 
 

Before the Court is a motion for summary judgment filed by defendant, CCATT, LLC 
(“Crown Castle” or “defendant”), in which defendant asserts its obligations to “maintain” the 
easement do not include expansion of the existing road for fire department access based on 
recent residential construction. Both the motion for summary judgment, as well as the motion for 
summary adjudication, are denied because defendant fails to shift the burden of proof to 
plaintiffs.  

Background 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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A detailed recitation of facts was provided in the Court’s ruling on plaintiffs’ motion for 
summary judgment and need not be repeated here.  

Discussion 

From commencement to conclusion, the moving party bears the burden of persuasion 
that there is no genuine issue of material fact and that he is entitled to judgment as a matter of 
law. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845.) Initially, the moving party 
bears a burden of production to make a prima facie showing of the nonexistence of any genuine 
issue of material fact. (Ibid.) If he carries his burden of production, he causes a shift: the 
opposing party is then subjected to a burden of production of his own to make a prima facie 
showing of the existence of a genuine issue of material fact. (Ibid.) 

The premise underlying each issue in Crown Castle’s motion includes a determination 
that either Crown Castle did not breach any obligation, or that plaintiffs breached their duties 
with respect to the agreement.  

Crown Castle does not show it may enforce the 1989 “Amendment to Declaration of 
CC&Rs,” which describes the maintenance obligation at issue in this case. Because Crown 
Castle is not directly a party to that document, this motion depends on a showing that Crown 
Castle is the successor in interest to BACTC for purposes of that document. (See Separate 
Statement, Fact No. 12.) However, at least some of the evidence cited for this fact (pages 37-38 
from deposition of Sabrina Hunter) is not attached. Further, the motion itself asserts that Crown 
Castle is simply an agent for the owner of the easement. (Memorandum of Points and 
Authorities, 1:2-13.) Nothing in the motion endeavors to show why the agent here has the rights 
and/or obligations of its principal with respect to the easement.  

Even assuming Crown Castle is the appropriate party here, Crown Castle does not show 
that the 1989 Amendment unambiguously releases the easement holder from any obligation to 
upgrade the road. Looking just to the four corners of that document (Index of Exhibits in Support 
of Motion, Ex. 6), it appears the parties did contemplate the eventual construction of a residence 
on the Gallo Property. (See Section 5(a) entitled “Development of a Residence.”) With that in 
mind, they opted to include a provision for “additional maintenance.” The upgrades at issue here 
are therefore not excluded as a matter of law on the face of the document.  

Considering the extrinsic evidence Crown Castle references –the original 1982 CC&Rs’ 
reference to “all driveways” needing to comply with SRVFPD requirements—does not 
automatically lead to the conclusion that the easement and a driveway for the Gallos could or 
should be located in different places. If an alternative placement for the driveway is possible or 
feasible, no evidence has been offered to support this.  

While Crown Castle has raised certain arguments related to impossibility and/or 
frustration of purpose, it offers no evidence or material facts to support these defenses. For 
example, as mentioned, while the placement of the fire road may be possible in a location other 
than the easement route, no evidence supports this fact. And while the width of the easement 
may not accommodate the improvements needed, there is similarly no evidence to support this 
fact.  
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Finally, Crown Castle’s own response to plaintiffs’ additional material facts concedes that 
a number of the issues raised are “disputed.”  

Evidentiary Matters 

The requests for judicial notice filed by both sides are unopposed and are granted.  

The Court declines to rule on parties’ objections as the evidence cited is not dispositive. 
(See Code Civ. Proc., § 437c (q).)  

 

  

  
 2.  TIME:  9:00   CASE#: MSC18-01957 
CASE NAME: DEAN HABEGGER VS DR. HENRY KUN 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DR. HENRY I 
KUNG, MD 
* TENTATIVE RULING: * 
 
Dr. Kung’s Motion for Summary Judgment on the Third Amended Complaint is granted.  
Plaintiffs have filed a Notice of Non-Opposition.  (See also Undisputed Material Fact Nos. 5-27, 
and particularly Nos. 21-24, 26 and 27.) 
 

  

 3.  TIME:  9:00   CASE#: MSC20-01131 
CASE NAME: PERVOE VS NEVILLE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. 

  

 4.  TIME:  9:00   CASE#: MSC20-01695 
CASE NAME: PIKE, ET AL. VS UNITED STATES 
HEARING ON MOTION TO/FOR STRIKE AND DISMISS PLTF'S SECOND AMD 
COMPLAINT FILED BY USS-POSCO INDUSTRIES, A JOINT VENTURE 
* TENTATIVE RULING: * 
  
Before the Court is a motion to strike Plaintiffs' Second Amended Complaint ("SAC") filed by 

defendant USS-POSCO Industries ("UPI"). For the reasons set forth, the motion is denied in its 

entirety. 

Background 
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The tentative ruling on the UPI demurrer being heard concurrently sets forth a summary of the 

factual and procedural background of the case. A primary ground for the motion to strike is the 

untimeliness of the SAC after leave to amend was granted. Plaintiffs apparently attempted to file 

a motion to allow the late filing of the Second Amended Complaint ("SAC") in early January 

2022. Though Plaintiffs' counsel declares that she revised the title of the motion and re-filed the 

motion with the Court, a copy of which is attached to her declaration, the register of actions and 

Court file do not reflect the motion was re-filed. (Hilaire Decl. ¶ 10 and Exh. 1.) As set forth 

below, the lack of a motion for leave to make the late filing does not affect the Court's ruling.  

Analysis 

Code of Civil Procedure § 436 provides that the Court "may" strike allegations that are 

"irrelevant, false or improper matter" or any portion of a pleading "not drawn . . . in conformity 

with the laws of this state." (Code Civ. Proc. § 436(a) and (b) [emphasis added].) The decision 

to strike all or any portion of a pleading rests in the sound discretion of the trial court. (Id.; 

Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Quiroz v. Seventh Ave. Center (2006) 

140 Cal.App.4th 1256, 1282 ["An order striking all or part of a pleading under Code of Civil 

Procedure section 435 et seq. is reviewed for abuse of discretion. [Citation omitted.] This means 

that the reviewing court will disturb the ruling only upon a showing of a '[]clear case of abuse[]' 

and a '[]miscarriage of justice.[] ' [Citations, internal quotation marks omitted.] Discretion is 

abused only when, in its exercise, the trial court '[]exceed[ed] the bounds of reason, all of the 

circumstances before it being considered.[]' [Citation omitted.]"]; Colden v. Broadway State Bank 

(1936) 11 Cal.App.2d 428, 429.) Absent a jurisdictional issue, there is no right to have a 

pleading stricken for lack of timeliness.  (McAllister v. County of Monterey (2007) 147 

Cal.App.4th 253, 281-282.)  

Similarly, under Code of Civil Procedure § 581(f), the Court "may" dismiss a complaint if a 

demurrer to the complaint is sustained with leave to amend and the complaining party fails to 

timely file an amended complaint. (Code Civ. Proc. § 581(f)(2) [emphasis added].) While the trial 

court in Leader v. Health Industries of America, Inc. (2001) 89 Cal.App.4th 603 exercised its 

discretion under the facts and circumstances of that case not to allow the late-filed amended 

complaint and to dismiss the action, the Court declines to do so under the circumstances here, 

which are distinguishable. (See Id. at 610 [action was almost nearly six years old, "demurrers 

had repeatedly been sustained with leave to amend," in addition to the amendment being a 

month late and failed to address pleading deficiencies from the order on the latest demurrer].)  

There was some significant delay in settling and submitting the order on the demurrer to the 

FAC attributable in some respect to both parties. UPI has not suggested that its rights have 

been prejudiced or otherwise substantially affected by the one-month delay in Plaintiffs' filing the 

SAC after notice of entry of the order was served. To the extent UPI claims its rights are 

affected based on the substance of the amendments Plaintiffs made or failed to make in the 

SAC, the Court addresses those through its ruling on UPI's demurrer to the SAC decided 

concurrently.   

The Court exercises its discretion to allow the late-filed SAC without a motion, and further 

exercises its discretion not to strike either the SAC or the specific allegations added to the SAC 
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which are the subject of UPI's motion to strike. (Harlan v. Department of Transportation (2005) 

132 Cal. App. 4th 868, 874; Code Civ. Proc. § 475 [at every stage of an action requiring the 

Court to "disregard any error, improper ruling, instruction, or defect, in the pleadings or 

proceedings which, in the opinion of said court, does not affect the substantial rights of the 

parties."]; Code Civ. Proc. § 473(a)(1) ["The court may, in furtherance of justice, and on any 

terms as may be proper, allow a party to amend any pleading . . . ."].) 

  

 5.  TIME:  9:00   CASE#: MSC20-01695 
CASE NAME: PIKE, ET AL. VS UNITED STATES 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of PIKE FILED BY 
USS-POSCO INDUSTRIES, A JOINT VENTURE 
* TENTATIVE RULING: * 

  

Before the Court is a demurrer to Plaintiffs' Second Amended Complaint ("SAC") filed by 

defendant USS-POSCO Industries ("UPI"). For the reasons set forth, the Court rules as follows: 

(a) the special demurrer to the SAC as a whole for uncertainty under Code of Civil Procedure § 

430.10(f) is sustained, with leave to amend; (b) the general demurrer by UPI to the fifth cause 

of action under Code of Civil Procedure § 430.10(e) is sustained, with leave to amend, as set 

forth in further detail below. Any amended complaint shall be filed by February 22, 2022, 

without regard to the date of entry of the order on this ruling. 

Background 

Plaintiffs Jacqueline Monique Pike and Joanne Wagner allege they were employed by UPI. 

They allege they were each forced to submit to a "fitness for duty" examination before they were 

allowed to return to work after medical leaves. They allege they were required to be examined 

by defendant Joel H. Canga, M.D., a doctor employed by the Concentra Defendants, and that 

he engaged in improper sexual misconduct and invasions of their privacy in connection with the 

examinations. In their SAC, they have added allegations that UPI's requirement that Plaintiffs 

undergo a "fitness for duty" physical/medical examination as a condition to returning to work 

after a medical leave itself constitutes an invasion of their right to privacy. (SAC ¶¶ 30, 82.) 

Plaintiffs' first amended complaint ("FAC") named, among other defendants, United States Steel 

("US Steel"), POSCO-California Corporation ("POSCO Cal") and USS-POSCO Industries, 

labeling them collectively as the "USS-POSCO Defendants." The FAC included a total of seven 

causes of action, six of which were alleged against the USS-POSCO Defendants.  

The USS-POSCO Defendants filed demurrers to the FAC which were heard on June 30, 2021. 

The Court sustained the demurrers in part and overruled them in part, as reflected in the Court's 

October 14, 2021 Order. The USS-POSCO Defendants served a notice of entry of the order on 

counsel for Plaintiffs by electronic mail on October 22, 2021.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   02/09/22 

 
 

- 6 - 

On November 22, 2021, Plaintiffs filed requests for dismissal without prejudice of defendants US 

Steel and POSCO-Cal, leaving UPI as the sole remaining defendant of those named collectively 

the "USS-POSCO Defendants" in the FAC. Approximately two weeks later on December 6, 

2021, Plaintiff filed the SAC. On December 30, 2021, Plaintiffs also dismissed without prejudice 

UPI from their second, third, and sixth causes of action, leaving the first (by Ms. Pike for 

violation of the California Family Rights Act), fourth (by Ms. Pike for sexual harassment under 

the Fair Employment and Housing Act, Government Code § 12940 et seq. ("FEHA"), and fifth 

(by Ms. Pike and Ms. Wagner for invasion of privacy) causes of action alleged against UPI.  

Governing Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the SAC, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) The Court deems the facts alleged to be true, "however improbable 

they may be." (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; 

Universal By-Products, Inc. v. City of Modesto (1974) 43 Cal.App.3d 145, 151.) The Court gives 

the complaint "a reasonable interpretation, reading it as a whole and its parts in their context." 

(Blank v. Kirwan, supra, 39 Cal. 3d at 318.) Further, "In the construction of a pleading, for the 

purpose of determining its effect, its allegations must be liberally construed, with a view to 

substantial justice between the parties." (Code Civ. Proc. § 452.)  

In ruling on the demurrer, the Court is limited to consideration of the complaint and matters of 

which the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian 

v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 ["In reviewing the ruling on a demurrer, a 

court cannot consider, as Mercury would have us do, the substance of declarations, matter not 

subject to judicial notice, or documents judicially noticed but not accepted for the truth of their 

contents. (Citations omitted.)"].) If the complaint fails to state a cause of action but there is a 

reasonable possibility the complaint can be amended to cure the deficiencies, then leave to 

amend must be granted. (Quelimane v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 39.) 

A demurrer must dispose of an entire cause of action in order to be sustained. (See Fremont 

Indem. Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 119; Daniels v. Select 

Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167.) 

Analysis 

A. Demurrer for Uncertainty 

USS-POSCO Defendants demur to the SAC as a whole for uncertainty under Code of Civil 

Procedure § 430.10(f) because the SAC refers to the "USS-POSCO Defendants," without 

identifying the defendants included in that term. The term was used in the first amended 

complaint ("FAC") to describe three defendants who were parties to the action at that time and 

were allegedly related business entities, specifically USS-POSCO Industries, United States 

Steel, and POSCO-California Corporation. Though the SAC was filed after two of the formerly 

named "USS-POSCO Defendants" were dismissed from the action, Plaintiffs failed to remove or 

modify a number of the references to the USS-POSCO Defendants in the text of the pleading. 
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The Court previously overruled the demurrer for uncertainty to the FAC by the USS-POSCO 

Defendants, but the prior demurrer for uncertainty was made on different grounds from the 

current demurrer. The SAC makes allegations against multiple, unidentified defendants, the 

"USS-POSCO Defendants." The SAC alleges the joint venture between US Steel and POSCO-

Cal forming USS-POSCO Industries. (SAC ¶ 6.) Some allegations of the SAC refer to the "USS-

POSCO Defendants." (SAC ¶¶ 24, 28, 29, 32-35, and others). The allegations of paragraph 30, 

however, differentiate the "USS-POSCO Defendants" from "USS-POSCO Industries." (SAC ¶ 

30, p. 7, ll. 10-12.) Later in the same paragraph, the SAC simply refers to "USS-POSCO." (SAC 

¶ 30, p. 7, ll. 15-17.) (See also SAC ¶ 82, p. 15, ll. 7 and 12, referring to "USS-POSCO 

Defendants" and later to "USS-POSCO" and ¶ 124, p. 21, ll. 12-18 alternately referring to the 

"USS-POSCO Defendants" and the "USS-POSCO Defendant.")  

The Court recognizes that demurrers for uncertainty are generally disfavored. (Lickiss v. 

Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.) (See also A.J. 

Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 695 [" '[U]nder our liberal 

pleading rules, where the complaint contains substantive factual allegations sufficiently 

apprising defendant of the issues it is being asked to meet, a demurrer for uncertainty should be 

overruled or plaintiff given leave to amend.' [Citations omitted, emphasis added.]," quoting 

Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 2].)  

The Court finds the various references to "USS-POSCO Defendants," "USS-POSCO 

Defendant," and "USS-POSCO" in the SAC make the SAC sufficiently uncertain and ambiguous 

to warrant amendments to clearly identify with a uniform term UPI as the sole defendant to 

which the allegations are directed, or if Plaintiffs are alleging claims against multiple "USS-

POSCO Defendants" in addition to UPI, an allegation defining the term and alleging the identity 

of the other defendants included in the term. The Court therefore sustains the demurrer for 

uncertainty, with leave to amend, to make such clarifications/corrections.  

B. Demurrer to Fifth Cause of Action and Respondeat Superior Allegations 

The Court previously sustained UPI's demurrer to the fifth cause of action for invasion of privacy 

on the ground that the allegations of the FAC were insufficient to state a claim against UPI 

based on respondeat superior liability for Dr. Canga's intentional torts. Dr. Canga is alleged to 

be an employee of the Concentra Defendants in the FAC, as well as in the SAC, and that the 

Concentra Defendants have respondeat superior liability for Dr. Canga's acts subject to 

Plaintiffs' claims as his employer. (FAC ¶¶ 20, 21; SAC ¶¶ 15, 16.)  

The FAC included a specific allegation of liability for invasion of privacy against the USS-

POSCO Defendants in paragraph 124 of the FAC on information and belief that the Concentra 

Defendants were the USS-POSCO Defendants' agents, servants or employees and the USS-

POSCO Defendants had respondeat superior liability for the acts and omissions of the 

Concentra Defendants, including Dr. Canga, as a result (the "respondeat superior invasion of 

privacy claim" for convenience). (FAC ¶ 124.) Plaintiffs failed to allege any facts on which their 

information and belief regarding UPI's respondeat superior liability rests to support UPI's liability 

in this cause of action, and the Court sustained the USS-POSCO Defendants' demurrer to this 

cause of action on that ground, with leave to amend. (10/14/2021 Order pp. 12-14.)  
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UPI demurs again to the fifth cause of action. UPI points out that Plaintiffs did not amend the 

SAC by alleging the facts on which its information and belief regarding UPI's respondeat 

superior liability for invasion of privacy is based. The allegations of paragraph 124 of the FAC 

are unchanged in the SAC, and no allegations addressing the basis of Plaintiffs' information and 

belief have been added to the SAC. (SAC ¶ 124; Hilaire Decl. ISO Opp. to Mot. to Strike ¶ 11.)  

Plaintiffs do contend they made the amendments required under the Court's Order to support 

their information and belief for the respondeat superior invasion of privacy claim against UPI in 

their opposition to the demurrer. (Opp. p. 2, ll. 13-22; pp. 6-7.)   

Plaintiffs instead point to additional new allegations in the SAC that UPI has direct liability to 

Plaintiffs for its own conduct by alleging that UPI's requirement that employees submit to a 

"fitness for duty" examination is an invasion of privacy. (SAC ¶¶ 2, 30, p. 7, ll.15-17 and 82, p. 

15, ll. 12-15; Opp. pp. 6-7.) These paragraphs and allegations are incorporated by reference 

into the fifth cause of action. (SAC ¶ 122.) These additional allegations in effect result in the fifth 

cause of action for invasion of privacy alleging two separate causes of action against UPI 

based on different operative facts and legal theories but combined under a single "invasion of 

privacy" fifth cause of action.  

"In the highly abstract formulation for what constitutes a single cause of action (endlessly 

iterated verbatim because, perhaps, no one really understands it [citation omitted], the analysis 

focuses on identifying a primary right of the plaintiff and the defendant's breach of a 

corresponding primary duty. [Citation omitted.]" (Pitts v. City of Sacramento (2006) 138 

Cal.App.4th 853, 856.) California follows the "primary right" theory of pleading, which "provides 

that a 'cause of action' is comprised of a 'primary right' of the plaintiff, a corresponding 'primary 

duty' of the defendant, and a wrongful act by the defendant constituting a breach of that duty." 

(Crowley v. Katleman (1994) 8 Cal.4th 666, 681, citing McKee v. Doud (1908) 152 Cal. 637, 

641.) 

The respondeat superior invasion of privacy claim against UPI based on its liability for the 

Concentra Defendants' conduct is a derivative claim against UPI and a distinct cause of action 

from a claim for direct liability of UPI based on its own acts and omissions. The operative facts 

supporting the respondeat superior invasion of privacy claim alleged in the fifth cause of action 

relate to Dr. Canga's misconduct in invading Plaintiffs' privacy, and UPI's alleged derivative 

liability under respondeat superior based on the relationship between UPI and the Concentra 

Defendants, not based on any acts or omissions by UPI itself in invading Plaintiffs' right to 

privacy. (SAC ¶¶ 123-129.) 

In contrast, the new allegations in paragraphs 2, 30, and 82 attempt to allege a distinct invasion 

of Plaintiffs' right to privacy by UPI compelling the Plaintiffs to submit to a fitness for duty 

examination without justification for a job-related purpose. Indeed, in their Opposition Plaintiffs' 

argue they are asserting a distinct claim against UPI on that basis which has nothing to do with 

any alleged respondeat superior liability for the Concentra Defendants' acts or omissions, an 

acknowledgement this is a separate and distinct cause of action. (Opp. p. 2, ll. 12-22, pp. 6-8.) 

They contend they have alleged a separate direct common law invasion of privacy claim against 

UPI under Melvin v. Reid (1931) 112 Cal.App. 285 and Ignat v. Yum! Brands, Inc. (2013) 154 

Cal.App.4th 808. (Opp. p. 8.) Though Plaintiffs incorporate the additional sentences from 
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paragraphs 2, 30, and 82 into the fifth cause of action by general reference in paragraph 122, 

the specific allegations of the invasion of privacy cause of action allege only that UPI is liable for 

the tortious conduct of the Concentra Defendants "as herein alleged" under the respondeat 

superior doctrine for Dr. Canga's intruding into "Plaintiffs' right to maintain the privacy of their 

personal bodily integrity" and that Dr. Canga's examination "was an intrusion" into Plaintiffs' 

privacy rights. (SAC ¶¶ 124, 126, 127.) They make only generic allegations of proximate cause 

and damages based on "Defendants' " conduct. (SAC ¶¶ 128, 129.)   

The SAC's fifth cause of action for invasion of privacy as pled is commingled and unintelligible to 

the extent Plaintiffs contend it is asserting a direct liability claim for invasion of privacy against 

UPI, while it continues to retain an unsupported respondeat superior invasion of privacy claim as 

to which a demurrer was previously sustained and which Plaintiffs have implicitly abandoned by 

failing to amend the SAC in accordance with the Court's October 14, 2021 Order and the 

substantive allegations set forth in that cause of action all address Dr. Canga's actions in 

invading Plaintiffs' privacy. The Court therefore sustains UPI's general demurrer to the fifth 

cause of action, with leave to amend, in order for Plaintiffs to re-allege their fifth cause of 

action for invasion of privacy as two separate causes of action, with appropriate designation 

of the defendants against which each claim is asserted, by: (1) separately alleging, by 

separately numbered cause of action, their cause of action against UPI for common law 

invasion of privacy, as set forth in their Opposition, based on the new allegations of paragraphs 

2, 30, and 82 that UPI directly violated their right to privacy by mandating the fitness for duty 

examination, or any statutory or constitutional right to privacy if they contend that is the basis of 

their claim for direct liability against UPI for UPI's own acts and omissions resulting in an 

invasion of Plaintiffs' privacy; and (2) realleging the respondeat superior invasion of privacy 

claim presently set forth in the fifth cause of action without UPI as a defendant, as which 

cause of action the Court's October 14, 2021 Order sustained UPI's demurrer and which 

Plaintiffs have elected not to amend to cure the deficiencies in that cause of action as stated in 

the Court's October 14, 2021 Order. (See Cal. R. Ct. 2.112(4).) The Court sustains UPI's 

demurrer to the respondeat superior invasion of privacy claim without leave to amend to the 

extent that Plaintiffs continue to allege a respondeat superior invasion of privacy cause of action 

against UPI.  

The Court does not reach the merits of the parties' arguments in the Opposition and Reply 

regarding the sufficiency of the allegations of the SAC to state a cause of action for direct 

invasion of privacy liability by UPI. The parties may address those issues, if appropriate, by 

demurrer or other pleading after any amended complaint is filed by the Plaintiffs separately 

alleging a cause of action for UPI's direct liability for invasion of privacy. 

Requests for Sanctions Under Code of Civil Procedure § 128.5 

Both parties' requests for sanctions under Code of Civil Procedure § 128.5 are denied. Neither 
Plaintiffs nor UPI have filed a motion under Code of Civil Procedure § 128.5(f)(1)(A). The Court 
does not find the circumstances warrant the exercise of its unilateral discretion to issue orders to 
show cause for imposition of sanctions under the standards of that statute and the cases 
construing it. (Code Civ. Proc. §§ 128.5(a) and 128.5(b)(2); In re Marriage of Sahafzadeh-Taeb 
& Taeb (2019) 39 Cal.App.5th 124, 135; Luke v. Baldwin-United Corp. (1985) 167 Cal.App.3d 
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664, 668 [award of sanctions is typically used sparingly and based on the most egregious 
conduct].)  

  

 6.  TIME:  9:00   CASE#: MSC21-00151 
CASE NAME: BARAKAT VS. SMITH 
HEARING ON DEMURRER TO 3rd Amended CROSS COMPLAINT of SMITH 
FILED BY BARAKAT CONSULTING, INC., SAMIR BARAKAT 
* TENTATIVE RULING: * 
 

 The demurrer filed by cross-defendants Barakat Consulting, Inc. (“BCI”) and Samir 

Barakat to the Third Amended Cross-Complaint (“TACC”) filed by OnTheGo, Inc. (“OTG”) and 

its President, Jeffrey Smith (collectively “Smith”) is sustained, without leave to amend.  (CCP § 

430.10 (e).)  The TACC is barred by the statute of limitations. 

The court incorporates its ruling on the demurrer to the Second Amended Cross-
Complaint (“SACC”).  In that ruling, the court granted limited leave to amend, as follows:  

 
(1) An amendment to paragraph 28 to state the date on which 
[Smith] was first provided the invoices attached as Exhibit 1 to the 
SACC or, if he cannot allege a specific date, at least whether he 
was provided those invoices before January 25, 2017, four years 
before the filing of this lawsuit, and an amendment to that 
paragraph to state the date when he first requested to see those 
invoices, or, if he cannot allege a specific date, at least whether he 
made that request before or after January 25, 2017;  

 
(2) An amendment to paragraph 28 to state [the] date on which 
Barakat made the misrepresentation[] concerning Hanson 
Bridgett’s role, or, if he cannot allege a specific date, whether that 
representation was made before or after June 12, 2012; 

 
(3) An amendment to paragraph 75 to state how many days, or 
approximately how many days, before June 12, 2012 it was that 
Smith first communicated with Barakat. 

 
 In response to these directives, Smith amended paragraph 28 to state that Barkat made 
the representation that he hired Hanson Bridgett to perform legal services for Smith in the first 
three weeks of June 2012; Hanson Bridgett first began performing services for Smith on June 
18, 2012; and Barakat first provided Hanson Bridgett’s invoices to Smith on or about December 
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31, 2012, intending to induce Smith to sign the second addendum to BCI’s fee agreement.  (See 
¶ 28 of Ex. A attached to Smith’s Notice of Filing Redlined Version of the TACC.)   
 
 Smith amended paragraph 75 to allege that one of his existing attorneys sent an email to 
Barakat on May 30, 2012, essentially advising Barakat to expect Smith to contact Barakat about 
investing in Smith’s qui tam action.  It further alleges that Smith first met Barakat on June 5, 
2012.  (Id., ¶ 75.)   
 
 Smith added paragraph 270-1 to allege that by the second or third week of June 2012, 
Barakat represented that he had hired Hanson Bridgett to perform legal services for Smith.  
Smith added paragraph 270-2 to allege that Barakat provided Hanson Bridgett’s invoices to 
Smith on December for Smith’s approval.  Further, the invoices expressly identified OnTheGo 
as the client on each page. 
 
 The court concludes that these new allegations fail to allege sufficient facts under  
Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808 to show that Smith could not have 
discovered before 2014 that the representation about the identity of Hanson Bridgett’s client was 
false had Smith exercised reasonable diligence. 
 

As noted in the court’s prior rulings, a cause of action accrues when the plaintiff suspects 
that someone has done something wrong to him.  Certainly, by 2013 Smith knew that Barakat 
and BCI had done a number of things wrong to him.  As stated in the court’s ruling on the 
demurrer to the First Amended Cross-Complaint (“FACC”), which is also incorporated herein: 
 

He knew then how the fee would be calculated (which is set forth 
in the contracts), how much work Barakat had actually done and 
billed, and that the fee calculation would be influenced by the 
invoices of both BCI and Hanson Bridgett.  Further, he knew by 
then that neither Barakat nor Hanson Bridgett had done anything 
for him after 2013.  The only thing he did not know is that in 2020, 
Hanson Bridgett would claim it was never his attorney and never 
owed him any duties.  But again, it is unclear how that damaged 
him in a way he was not already aware of through the [the 
documents in his possession by 2013.] 
 

 The court adds that Smith also knew then that Barkat had made an investment, not a 
loan, or, at the least, knew then that Barakat had made a loan on conditions that Smith did not 
like and coupled with promises that Barakat did not keep.  In addition, Smith knew then that the 
amount of the investment or loan was less than Barakat promised.  (See Reply Brief at 3:25-
4:16.)  
 
 Further, Smith knew then that the loan or investment he had been given was reduced by 
the $43,000 paid to Hanson Bridgett.  His current claim is to recover this $43,000 as damages.  
(See ¶ 16 (“In reliance on Barakat’s representations . . . Smith paid Hanson Bridgett in excess of 
$43,000 for legal services”), ¶ 280.)   
 

The only question then is whether he or a reasonable person would have suspected by 
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2013 that being charged for that $43,000 was wrongful.  The court concludes that a reasonable 
person would have suspected this in light of all the breaches listed above, or would have 
discovered it had those breaches been investigated. 
 
 Fox states that a plaintiff is charged with knowledge of the facts that a reasonable 
investigation would have revealed.  (Fox, supra, 35 Cal.4th at 808.)  A reasonable investigation 
in 2013 would have included asking Barakat and Hanson Bridgett why they were no longer 
providing services to him.  Plaintiff has not pleaded any reason why Hanson Bridgett would not 
have responded, “We never were providing services to you in the first place.” 
 
 Further, for reasons stated in the court’s ruling on the SACC, the bills themselves should 
have aroused suspicion about the identity of Hanson Bridgett’s real client.  As stated in that 
ruling: 
 

The invoices . . . state that BCI and Barakat are Hanson Bridgett’s 
client.  They include entries that show Hanson Bridgett was acting 
as BCI’s and Barakat’s attorney as of June 6, 2012, before the 
original BCI/Smith contract was executed on June 12, 2012.  They 
refer to Hanson Bridgett as reviewing that agreement, which they 
could only have done for BCI and Barakat alone.  Further, they 
refer to a June 26, 2012 conversation with Barakat alone 
regarding changes to BCI’s original contract with Smith.  The 
invoices never appear to refer to private communications between 
Hanson Bridgett and Smith, only between Hanson Bridgett, BCI, 
and Barakat.   
 

 The client listed on page one of the invoices is “020230.”  The matter listed is “020230 
000003.”  The second page of the invoices states, “Client:  020230.”  It does not state “Client:  
EOnTheGo.”  The reference to “EOnTheGo” appears on the next line.  All this makes clear that 
client number 020230 was Barakat and EOnTheGo was Barakat’s third matter with Hanson 
Bridgett.  At the very least, the invoices create an ambiguity about the identity of the client that a 
reasonable person would have investigated, especially when the TACC fails to allege that Smith 
had any contact with Hanson Bridgett for another eight years.  A reasonable person would have 
investigated why his attorney never contacted him for many years if the matter and the services 
for which he had hired the attorney were ongoing. 
 
 In arguing that his claim could not accrue until he received a qui tam recovery, Smith 
cites a rule developed for a special circumstance:  the accrual date for a malpractice claim 
against an attorney for failing to file an underlying case within the statute of limitations.  (Adams 
v. Paul (1995) 11 Cal.4th 583, 585-586.)   That rule has two components.  The first is that the 
cause of action for legal malpractice may accrue earlier (rather than later) than one might 
suppose, because “the fact of damage rather than the amount is the relevant consideration. 
(Adams, supra, at 589.)  Accrual is not necessarily delayed until the underlying action is 
dismissed as too late.  It may occur when the plaintiff first has to spend any time or money 
defending against the statute of limitations defense in the underlying case.  (Id. at 591.)   
 

The second component of that rule is that when a cause of action for legal malpractice 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   02/09/22 

 
 

- 13 - 

accrues is usually a question of fact to be determined at summary judgment or trial, although it 
may be a question of law when the facts are undisputed.  (Id. at 588.)   
 
            The Adams line of cases is inapplicable for a variety of reasons.  The instant case does 
not involve two cases -- an underlying personal injury lawsuit that was filed too late and a 
second lawsuit against the injured party’s attorney that the attorney alleges is also too late.  It 
does not involve a claim against an attorney at all.  It involves a lawsuit against an alleged agent 
for damages for misrepresentation concerning the identity of an attorney's client.  Most 
importantly, the damages sought for that misrepresentation are not a fee paid to the agent 
contingent on the outcome of some other, future litigation, but $43,000 that was paid in 2012 to 
an attorney through a reduction in the loan or investment made by the agent to the client.  
Barakat could not have sued Smith for Barakat's contingent fee until the contingency was 
realized, but the situation is not the same in reverse as to Smith’s current claim for damages 
against Barakat.  Smith could have sued Barakat for the $43,000, and was required to do so, 
within four years after he paid it and he suspected the payment was inappropriate because of 
Barakat’s wrongful conduct.  All that occurred before 2014. 

  

 7.  TIME:  9:00   CASE#: MSC21-00885 
CASE NAME: LOPEZ VS KHAWAJA, ET AL. 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF SECOND AMENDED 
COMPLAINT FILED BY TARA KHAWAJA 
* TENTATIVE RULING: * 
 
            Before the Court are a demurrer and motion to strike filed by defendant Tara Khawaja to 
plaintiff’s Second Amended Complaint (“SAC”).  
 

Defendant Khawaja demurs to the causes of action for trespass to chattels and 
conversion, arguing the SAC fails to state facts sufficient to constitute a cause of action. The 
grounds raised are the same as those in the demurrers by defendants DoorDash and Hinton, 
both sustained after a hearing on January 19, 2022. Accordingly, the demurrer to the fifth and 
sixth causes of action is sustained for the same reasons as set forth in the Court’s previous 
ruling.  

The motion to strike similarly parallels defendant Hinton’s motion to strike, granted in 
part on January 19, 2022. The discussion from the previous ruling therefore applies equally here 
and the motion to strike is granted in part. Specifically, the following is stricken:  

• Prayer for Relief, Line item #4, line 1-2, page 18 ("For 
punitive damages in an amount appropriate to punish the 
Defendants and deter others from engaging in similar 
misconduct")  

• Prayer for Relief, Line item #6. line 4, page 18: ("For an 
award of attorneys' fees and costs incurred herein") 

Leave to amend is granted. Plaintiff may file and serve an amended complaint by 
February 19, 2022. Should plaintiff elect not to amend, defendants’ time to answer will run from 
that date.  
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Counsel for defendant Khawaja is also admonished that any future meet and confer 
must be in compliance with Code Civ. Proc., § 430.41(a) and Code Civ. Proc., § 435.5(a). 
Parties’ conference must be “in person or by telephone,” a requirement already brought to 
parties’ attention in previous rulings.  

  

 8.  TIME:  9:00   CASE#: MSC21-00885 
CASE NAME: LOPEZ VS KHAWAJA, ET AL. 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of LOPEZ FILED BY 
TARA KHAWAJA 
* TENTATIVE RULING: * 
 
See Line 7. 

  

 9.  TIME:  9:00   CASE#: MSC21-01227 
CASE NAME: RAMOS, ET AL. VS ATHENE ANNUIT 
HEARING ON MOTION TO/FOR RELIEVED AS COUNSEL FILED BY JOSE L. 
RAMOS, TERESITA DEJESUS 
* TENTATIVE RULING: * 
 
The motion for plaintiff’s attorney to be relieved as counsel is granted. The court will sign the 
order provided. 

  

10.  TIME:  9:00   CASE#: MSC21-01227 
CASE NAME: RAMOS, ET AL. VS ATHENE ANNUIT 
HEARING ON MOTION TO/FOR RELIEVED AS COUNSEL FILED BY TERESITA 
DEJESUS 
* TENTATIVE RULING: * 
 
The motion for plaintiff’s attorney to be relieved as counsel is granted. The court will sign the 
order provided. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   02/09/22 

 
 

- 15 - 

11.  TIME:  9:00   CASE#: MSN21-2251 
CASE NAME: RAMOS VS SMAIL 
HEARING ON PETITION TO/FOR CONFIRM ARBITRATION AND EXPUNGE 
CUSTOMER COMPLAINT FILED BY RICHARD RAMOS 
* TENTATIVE RULING: * 
 
The petition is granted. The court will sign the order provided. 

  

12.  TIME:  9:00   CASE#: MSN21-2357 
CASE NAME: LEONG VS. WINGTIP COMMUNICATIO 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY BYRON LEONG 
* TENTATIVE RULING: * 
 
Continued by stipulation to March 9, 2022 at 9:00 a.m. 

ADD ON 13. TIME:  9:06   CASE#: MSC19-01311 
CASE NAME: ZALUCKY V ZALUCKY 
HEARING ON MOTION TO FOR TERMINATING FILED BY ELIZABETH ZALUCKY 
* TENTATIVE RULING: * 
 
The court will rule on the motion this Monday, February 14th, the first day of trial.  

ADD ON 14. TIME:  9:07   CASE#: MSC21-01635 

CASE NAME: SCRAMSTAD V LIBICKI 

HEARING ON DEMURRER TO CROSS COMPLAINT OF LIBICKI 

* TENTATIVE RULING: * 

 

Before the Court is a demurrer by cross-defendant Debra Kirk to the cross-complaint of Sam 

Libicki. For the reasons set forth, the general demurrers to the first and second causes of action 

are sustained, without leave to amend, unless Mr. Libicki timely contests this ruling in 

accordance with the Local Civil Rules and demonstrates the possibility he can amend to cure 

the deficiencies in these causes of action. The special demurrer for uncertainty to the third 

cause of action is sustained, with leave to amend. 

Background 

Barbara Scramstad commenced this action by an interpleader complaint against defendants 

Sam Libicki and Christopher Johnson. Defendant Sam Libicki represented defendant 
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Christopher Johnson in Mr. Johnson's marital dissolution proceeding, and Ms. Scramstad 

represented Mr. Johnson's former spouse. Mr. Libicki asserts an attorneys' lien on proceeds 

from the sale of the marital home, which have now been deposited with the Court for disposition.  

Mr. Johnson filed a cross-complaint for breach of contract and professional negligence against 

Mr. Libicki. Mr. Libicki has filed a cross-complaint against Mr. Johnson and his current counsel 

Debra Kirk for indemnification, apportionment of fault, and breach of contract based on the non-

payment of attorneys' fees Mr. Libicki contends are due under Mr. Johnson's retainer agreement 

for Mr. Libicki's services. Ms. Kirk demurs to each of the three causes of action in Mr. Libicki's 

cross-complaint. 

Standards Governing Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 

859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court gives 

the complaint "a reasonable interpretation, reading it as a whole and its parts in their context." 

(Blank v. Kirwan, supra, 39 Cal. 3d at 318.) The Court liberally construes the allegations of the 

cross-complaint. (Code Civ. Proc. § 452.) In ruling on the demurrer, the Court is limited to 

consideration of the Complaint and matters of which the Court can take judicial notice. (Blank v. 

Kirwan, supra, 39 Cal.3d at 318; Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 

994 ["In reviewing the ruling on a demurrer, a court cannot consider, as Mercury would have us 

do, the substance of declarations, matter not subject to judicial notice, or documents judicially 

noticed but not accepted for the truth of their contents. (Citations omitted.)"].)  

The Court can sustain a demurrer for uncertainty if the complaint fails to sufficiently apprise a 

defendant of the claims against it. (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 

Cal.App.5th 677, 695.) Because ambiguities can be clarified through discovery, demurrers for 

uncertainty are generally disfavored. (Id.) " '[W]here the complaint contains substantive factual 

allegations sufficiently apprising defendant of the issues it is being asked to meet, a demurrer 

for uncertainty should be overruled or plaintiff given leave to amend.' [Citation omitted, emphasis 

added.]" (Id. [quoting Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 

2].) 

If the complaint fails to state a cause of action but there is a reasonable possibility the complaint 

can be amended to cure the deficiencies, then leave to amend must be granted. (Quelimane v. 

Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 39.) The cross-complainant, however, "has the 

burden of proving the possibility of cure by amendment." (Czaikowski v. Haskell & White, LLP 

(2012) 208 Cal.App.4th 166, 173 [quoting Grinzi v. San Diego Hospice Corp. (2004) 120 

Cal.App.4th 72,78-79 (internal quotations omitted)].) 

Analysis 

 1st and 2nd C/As - Indemnification and Apportionment of Fault 
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Mr. Libicki's first and second causes of action assert claims seeking relief based on equitable 

indemnity and apportionment of fault against Kirk. Mr. Libicki relies on a line of authority under 

American Motorcycle Assn. v. Superior Court (1978) 20 Cal. 3d 578 ("AMA"), pursuant to which 

"a defendant may ordinarily seek equitable indemnity from another party when the negligent 

acts of both have combined to cause a single injury to the plaintiff. The right to indemnity from 

another tortfeasor ordinarily exists whether the negligent defendants acted jointly, concurrently, 

or successively. [Citation omitted.]" (Crouse v. Brobeck, Phleger & Harrison (1998) 67 

Cal.App.4th 1509, 1544.) The right to equitable indemnity under AMA is limited to "appropriate 

cases." (AMA, supra, 20 Cal.3d at 583.)  

Almost every court that has addressed the issue in a long line of published decisions has held 

that a prior attorney sued for malpractice by his client cannot sue the client's successor lawyer 

for equitable indemnity under AMA. (Held v. Arant (1977) 67 Cal. App. 3d 748, 750; Commercial 

Standard Title Co. v. Superior Court (1979) 92 Cal. App. 3d 934, 944-946; Gibson, Dunn & 

Crutcher v. Superior Court (1979) 94 Cal. App. 3d 347, 353-356 Holland v. Thacher (1988) 199 

Cal. App. 3d 924; Lewis v. Purvin (1989) 208 Cal. App. 3d 1208; Austin v. Superior Court (1999) 

72 Cal. App. 4th 1126, 1129; Shaffery v. Wilson, Elser, Moskowitz, Edelman & Dicker (2000) 82 

Cal.App.4th 768, 772; Kroll & Tract v. Paris & Paris (1999) 72 Cal.App.4th 1537, 1545.) The 

rationale for this rule is "concerns that the threat of an indemnity suit against the subsequent 

attorney would create conflicts of interest for the subsequent attorney and difficult problems for 

him in protecting privileged communications and attorney work product. [Citation omitted.]" 

(Crouse v. Brobeck, Phleger & Harrison (1998) 67 Cal.App.4th 1509, 1545.) As one court 

explained, "In the case of a lawyer sued for malpractice, however, there are policies which 

militate against permitting the assertion of indemnity and contribution claims against the 

successor lawyer. Since the successor lawyer frequently is the very lawyer representing plaintiff 

in the malpractice action, permitting such a claim to proceed would create conflicts for that 

lawyer in the malpractice action. The mere ability to pursue such a claim would thus give the 

lawyer being sued for malpractice a tactical weapon not available to defendants in other tort 

actions. Other policies militating against permitting such a cross-complaint or suit for indemnity 

or contribution to proceed arise from the difficult problems posed by the lawyer's duty to protect 

the confidences of the client and arising out of the policies protecting the lawyer's work product. 

These conflicting policies resulted in a number of conflicting appellate decisions." (Copenbarger 

v. International Ins. Co. (1996) 46 Cal. App. 4th 961, 965 [holding, based on conflicting 

published appellate decisions, that there was probable cause for an attorney to file an indemnity 

claim against a successor counsel, defeating a malicious prosecution action].) 

Standing alone as contrary authority is a decades old decision of the Court of Appeal for the 

Fourth District, Parker v. Morton (1981) 117 Cal. App. 3d 751. As one Court stated in refusing to 

follow that decision, "Division Two of the Fourth District departed from the rules announced in 

the earlier cases and allowed the cross-complaint to go forward, distinguishing this case on the 

ground that there was 'no choice to be made by the second attorney between alternative 

remedies' and, therefore, no possibility of a divided loyalty. [Citation omitted.] Parker's 

discordant note stands alone, distinguished, criticized or rejected by every court that has 
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bothered to mention it." (Shaffery v. Wilson, Elser, Moskowitz, Edelman & Dicker (2000) 82 

Cal.App.4th 768, 772 [emphasis added].)  

Mr. Libicki cites Copenbarger v. International Ins. Co., supra, 46 Cal. App. 4th 961 as contrary 

authority. The Court that decided Copenbarger subsequently explained its holding and explicitly 

denied that the Copenbarger decision in any way endorsed the holding in Parker:  

It was our view that, because Parker v. Morton (1981) 117 Cal. 

App. 3d 751 had never been overruled and the issue had never 

been decided by the California Supreme Court, we could not 

conclude as a matter of law that 'no reasonable attorney would 

have thought the claim for indemnity against [the successor 

lawyers] to be tenable,' [citation omitted] the test for the absence 

of probable cause. [Citation omitted.] 

Respondent here contends that, in holding there was probable 

cause for the filing of the indemnity action in Copenbarger, we 

endorsed the holding in Parker. We intended no such 

endorsement. Parker stands alone among a substantial number of 

cases. Every other case dealing with the subject concluded that 

the policies against permitting a claim of indemnity against the 

successor lawyer outweighed the policies favoring it.  

(Austin v. Superior Court (1999) 72 Cal.App.4th 1126, 1129.) (See also Kroll & Tract v. Paris & 

Paris (1999) 72 Cal.App.4th 1537, 1545 ["We 'join this chorus and conclude that Parker . . . was 

erroneously decided.' [Citation omitted]," citing Austin v. Superior Court, supra, 72 Cal. App. 4th 

at 1129].) 

A claim for apportionment of fault for noneconomic damages based on fault among tortfeasors 

is a form of equitable indemnity. (See Scott v. C. R. Bard, Inc. (2014) 231 Cal.App.4th 763, 785 

["Apportionment of noneconomic damages is a form of equitable indemnity in which a defendant 

may reduce its obligation to pay damages by establishing others are also at fault for the 

plaintiff's injuries."].) Mr. Libicki's opposition does not suggest otherwise or cite any basis to treat 

his second cause of action for apportionment of fault differently from his first cause of action for 

equitable indemnity. Both causes of action are barred under the line of authorities cited above. 

 3rd C/A - Breach of Contract  

Ms. Kirk demurs to the third cause of action for breach of contract on the ground of uncertainty. 

(Code Civ. Proc. § 430.10(f).) Mr. Libicki attaches a copy of his retainer agreement with Mr. 

Johnson on which his breach of contract cause of action is based. Ms. Kirk is not identified as a 

party to that contract on the face of the agreement, and the third cause of action makes no 

allegations of fact indicating a basis on which she may be held liable for breach of that contract.  

The third cause of action is uncertain and ambiguous regarding the defendants against whom it 

is directed. Mr. Libicki's Opposition does not oppose or otherwise respond to Ms. Kirk's 

demurrer to third cause of action. The Court therefore sustains the demurrer for uncertainty to 
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the third cause of action, with leave to amend to allow Mr. Libicki to clarify that the breach of 

contract claim is not directed to Ms. Kirk, or to allege facts that would support a claim for breach 

of the retainer agreement against Ms. Kirk which do not appear in the cross-complaint as pled. 

(Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 2.) 

 

 


